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The structure of this article consists of three parts as follows : preface，main body 
and conclusion. 
Through brief introduction of the international economic tendency nowadays, the 
preface points out that cross-border insolvency has drawn wide range of attention of  
the international society，but legislation in our country can not satisfy the reality ，
which is the reason why the author chooses this topic----try to do something for the 
perfection of our legislation on cross-border insolvency. 
The main body contains the following four chapters: 
Chapter 1 introduces some basic issues on cross-border insolvency, such as the 
definition、the history and the development situation of cross-border insolvency. On 
the base of introduction of several domestic and international definitions for 
cross-border insolvency, this article definites the exact meaning of cross-border 
insolvency. The author offers academic support for deeper discussion of the next 
chapters through the introduction of the history and developing situation nowadays of 
cross-border insolvency. 
Chapter 2 is about the jurisdictional conflicts in cross-border insolvency, and 
analyzes the causes of them. This chapter describes cross-border insolvency 
jurisdiction primarily, then it introduces different standards for cross-border 
insolvency jurisdiction and penetrates deeply the causes of jurisdictional conflicts in 
cross-border insolvency. 
Chapter 3 emphasizes discussion of the solution to the jurisdictional conflicts in 
cross-border insolvency. This chapter briefly illustrates the dissolving methods of  
conflicts in foreign commercial and civil jurisdiction firstly, based on which the 
author suggests several means of solving jurisdictional conflicts in cross-border 
insolvency as follow: international comity and coorperation、judicial abstention to 
jurisdiction of every country、direct negotiation of every case to solve jurisdictional 
conflicts in cross-border insolvency, then the author makes comments on all the 
solutions above. 














jurisdictional conflicts in cross-border insolvency and some legislative suggestions. 
After analyzing the current status of Chinese insolvency laws and judicial practice, the 
author gives some suggestions on refining Chinese relevant legislation and resolving 
jurisdictional conflicts in cross-border insolvency. 
The conclusion sums up the viewpoint of this article. Conflicts in fundamental 
interests determine the inevitability of the jurisdictional conflicts in cross-border 
insolvency. We should focuse on coorperation with other countries on the base of 
learning and absorbing international advanced experience to refine our insolvency 
legislation. 
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第一章  跨境破产与跨境破产法律制度 
 
第一节  跨境破产之定义界定 
 
跨境破产（ cross-border insolvency)，也被称为跨国破产（ transnational 





















                                                        
① TANIGUCHI YASUHEI. International Bankruptcy and Janpanese Law. [M]. Stanford Journal of International 







































                                                        
































效力。1764 年的尼勒诉库丁海姆案和 1791 年的席尔诉沃斯维克案，奠定了“破












20 世纪 80 年代以来，受跨国公司迅猛发展的影响，世界范围内掀起了一股
公司收购和兼并的浪潮。这股浪潮在带来巨大的经济利益的同时，也埋下了一些
隐患。从 1992 年在 70 多个国家进行破产的国际商业信贷银行（BCCI）案起，
跨境破产案件进一步增多。1995 年巴林银行因决策失误将其拥有的几乎所有资




















元，被称为中国在 1997 年亚洲金融风暴中浮出的 大冰山。2001 年 10 月 2 日，
欧洲 大的航空公司 Swissair 申请破产保护，世界为之震惊。2001 年 12 月 2 日，
有美国第一大能源交易公司美称，业务遍布欧洲、亚洲和世界其他地区的安然公
司向纽约破产法院申请破产保护。在申请文件中，安然开列的资产总额近 500 亿
美元，创下美国历史上 大宗的公司破产案纪录。2002 年 1 月，电信网络联接
全球 27 个国家的环球电讯公司向美国纽约南区法院和百慕大 高法院申请破产
保护，该案以 224 亿美元公司资产和 124 亿美元债务，成为全球电信史上 大破
产案。2005 年 12 月 22 日，美国 大的电力生产商之一卡尔派恩公司不堪巨额
债务压力，向纽约南部法院递交了破产保护申请。2006 年 1 月底，全球 大的
电视和显像管生产企业，由荷兰飞利浦和韩国 LG 电子共同拥有的 LG 飞利浦公
司宣布破产。①这个时代带给人们的震惊与伤痛还远没有结束。2008 年，一场席













国与瑞士，1899 法国与比利时，1925 年比利时与荷兰，1925 年比利时与德国，
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